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Dear Mr. Hoodenpyle and Ms. Riggs: 

The Arlington Chamber of Commerce (the “chamb&) and the Arlington 
Economic Development Foundation (the “foundation”), both of which you represent, have 
received a request for information relating to their activities in the area of economic 
development. We address here your conteotion that the foundation and &amber do not 
~0118tiMe “go vemmental bodies” within the meaning of section 552.003 of the Texas 
Open Records Act (the “act”), Government Code chapter 552,’ and are the&ore not 
subject to the act.2 

Youlldviseusthatthechamberaeatedthefoundationrsanonprofit 
eleemosymy corporation in 1987 under title 26, section 501(c)(3) of the United States 
Cod~.~ ln 1987 the voters adopted article III, section 52-a of the Texas Constithoo, 

‘We mtc IlW the Seventy-Thi!d Lc@lalm rqdcd V.T.C.S. article 62%1%. Acts 1993,73d 
Leg.,ch.26&~46,m988. TkopmRccoldsAdmwiso2dulodintkGovcmmmt -a-l- 
5522. Id. 0 1, at 55’9. The caMcation of tk 0pa1 Raw& Au in the Govmuwa Code is I 
b revision Id. 0 41, al 988. 

%le 26, section 501(a), (c)(3) of the United Sacs Cndc cxaopts fmm taxation mdu subtitle A 
oftitk 26 

IclaporptioM, d my 

ofwiicllisLxmyingoaplupsgauds,or-~~toildl~ 
kgislmion . . , and which doe.5 not participstc in$ or imavcnc in.. . any 
political campaign 



Mr. Jerry R. Hoodenpyle - Page 2 
Ms. Jennifer Riggs 

(ORD-62 1) 

authorizing the legislature to “provide for the creation of programs and the making of 
loans and grants of public money. . . for the public purposes of de-velopment and 
diversification of the economy of the state, the elimination of unemployment or 
underemployment in the state. . or the development or expansion of transportation or 
commerce in the state.” Pursuant to this constitutional authority, the legislature adopted 
in 1989 section 380.001 of the Local Government Code, which authorizes the governing 
body of a municipality to establish programs to promote state and local economic 
developme-nt and to stimulate business and wmmercial activity in a municipality. The city 
may establish programs for making loans and grants of public money and may contract 
with a nonprofit organization to administer a program.’ Subsequently, on October 3. 
1989, the chamber and the City of Arlington (the “city”) entered into an “Economic 
Development Partnership Agreement” (the “agreement”) “as a means of controlling 
Arlington’s economic destiny” and realking’ its “full economic potential.” ECGNOMIC 
DEVELOPMENT PARTNERMIP AGREEh4!ZNT (1989) at 1. 

The five-year agreement between the city and the chamber includes provisions 
affecting both the chamber and the foundation.’ The agreement provides that the city will 
“authorize an amount not to exceed [S445,000.00 annually] to be paid to the Arlington 
Economic melopment Foundation.” Id. at 2. The primary duty of the chamber under 
this agreement is to “conduct solicitation efforts to supplement and/or reduce the monies 
provided by City.” Id. In addition, the chamber president is to serve as director of the 
foundation “and will spend approximately seventy-five percent (7S%j of his time on 
economic development activities.” Id. The chamber receives no iimds under this 
agreemark The agreement charges both the chambe-r and the foundation with the 
responsibility “of providing policy direction and developing an effective, long-range fimd 
solicitation effort.” Id. The agreement also provides that “[a]s soon as reasonably pos- 
sible, the following will be submitted for acceptance by City, the Chamber Board and the 
[foundation]: . . A Strategic Plan for Economic Development for 1989 - 1990. . . [and 

‘ln 1989 the legislature also man&l Ihe p rcdcassor to acuion 380.002 of Ihe L.uxl Govcrnmmt 
Code. See Acts 1989, 7ln Lcg~. ch 215.81972. As originally arMed, lhc p mdecu3or aiuluxid a 
hmm-rule munic@aIily with a populauon larger than 780,000 to create programs for the .gmoI of plblic 
numey to a taxcxanpt organiwwn for Ihe pmposcs of dcvzloping and divmirying the state economy, 
eliminating uncmpl~n\ in lhc sta~c. and developing annmcnx inthestatc. kid. The legislature 
cod&d the prcdsasor as seclion 3W.002 of the Local Gwanmua code in 1991, see Acts 1991.72d 
Leg., ch. 16.8 13.06(a), al 364. and amcndcd lhe provision to apply to home-mie municipaiitks with a 
pqWmofmorcthan 100,000.nr AN 1991,72dLcg., lstC.S.,ch. 4, p25.02,at 130. 

?he -Emnomic pannmhip Agreement’ (the ‘agrcmwU=) bctwcn the city and chamber 
provides that the foundation “will function as the Ezonomic Lkvelopment Orgakation for Chamber and 
City.’ You advise us that Ihe foundation is not a subdivision of Ihe chamber, but rather a disdnct and 
aepmIc on&y. This &Ice may not constrw ammets. See, e.g., Attorney Germal Opinions DM-192 
(1992) at 10; Jh4697 (1987) at 6. Accordingly, this office cannel determine whclhcr the agreemen 
~tbefoundationapaRofthcchambcrandwillrclyonyotvavermcntthatitdocsnol 

bThc agrocmnt provides that ‘[a]11 authorized fuad.s to [lhc foundation] by City till be used for 
[foundation] approved cumotic development aclivitis and not Chamber activities.” Id. 
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al detailed budget to support implementation of the Strategic Plan.” Id at 3. In three 
years under the agreement, the foundation has received S1.112,715.00 from the city to 
supplement the S56,185.51 it has received in private contributions during the same period. 
We understand that the public and private monies are commingled and that the foundation 
makes expenditures drawing from a common operating timd. 

The act’s definition of “governmental body,” found in section 552.003 of the 
Government Code. includes the following: 

the par& section, or portion of an organization. wrporation. 
~mmission, committee, institution, or agency that spends or that is 
supported in whole or in part by public timds. lEmphasis added.] 

Courts, as well as this office, previously have considered the scope of the act’s 
definition of “govemmental body.” ln Kneel&d v. National Collegiale Athletic 
Assuciufion, 850 F.2d 224 (5th Cii. 1988), cerf. denied, 488 U.S. 1042 (1989), the United 
States Court of Appeals for the Fifth Circuit recognized that opinions of the Texas 
Attorney General do not declare private persons or businesses “governmental bodies” 
subject to the act “simply because [the persons or businesses] provide speci6c goods or 
services under a contract with a government body.” Kneelcmd, 850 F.2d at 228. Rather, 
when interpreting the predecessor to section 552.003 of the Govemment Code, the 
?heeknd wut noted that the attorney general’s opinions generally examine the facts of 
the relationship between the private entity and the governmental body and apply three 
distinct patterns of analysis: 

The opinions advise that an entity receiving public funds 
becomes a governmental body under the Act. unless its relationship 
with the government imposes “a specitic and detinite obliga- 
tion . . to provide a measurable amount of service in exchange for a 
certain amount of money as would be expected in a typical arms- 
length contract for services between a vendor and purchaser.” Tex. 
Att’y Gen. No. JM:821 (1987), quoting ORD-228 (1979). That 
same opinion informs that “a wntract or relationship that involves 
public funds and that indicates a common purpose or objective or 
that creates an agency-type relationship between a private entity and 
a public entity will bring the private entity within the. . . deft&ion of 
a ‘governmental body.‘” Fiiy, that opinion, citing others, advises 
that some entities, such as volunteer fire departments, will be 
considered governmental bodies ifthey provide “services traditionally 
provided by governmental bodies.” 

Id. Jn Kneeland the court found that although the National Collegiate Athletic 
Association (“NCAA”) and the Southwest Athletic Conference (“SWC”) receive public 
funds, the two organizations do not qualify as governmental bodies under section 552.003 
of the act because the tbnds the NCAA and the SWC received were not for their general 
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support, but rather were received in exchange for known, specitic. and measurable 
services. Id. at 225-3 1. 

As the Kneeland wurt noted, when considering the breadth of the act’s deiinition 
of “governmental body,” this office has distinguished between private entities receiving 
public timds in return for speciik, measurable services and entities receiving public fimds 
as general support. For example, in Open Records Decision No. 228 (1979). we 
considered whether the North Texas Commission (the “commission”), a private, nonprofit 
corporation chartered for the purpose of promoting the interests of the Dallas-Fort 
Worth metropolitan area, constituted a “governmental body” under the act. Open 
Records Decision No. 228 at 1. The contract existing between the commission and the 
Cii of Fort Worth obligated Fort Worth to pay the commission $80,000 per year for 
three years. Id. The contract obligated the wnnnission to, among other things, “continue 
its current sucwssfid programs and implement such new and innovative programs as will 
hther its corporate objectives and common city’s interests and activities.” Id. at 2. We 
found that this broad provision tailed to impose on the commission a specitic and detinite 
obligation to provide a measurable amount of service in exchange for a certain amount of 
money, as one would expect to find in a typical arms-length contract for sekces between 
a vendor and a purchaser, and thus failed to provide adequate consideration tlowing to the 
cities supporting the wmmission. Id. The cmtract therefore placed Fort Worth, and 
other cities engaged in identical wntracts with the wmmission, in the position of 
providing general support for the operation of the commission. Id. Accordingly, we 
found the wmmission to be a govanmmta body for pmposes of the act. Id? 

The foundation admits, for purposes of the detinition of “governmental body” in 
section 552.003, that it receives “public funds” from the city. The foundation argues, 
however, that the public funds it receives do not constitute getreral support of the 
organization, thereby excluding it from “govemmentai body” status. Instead, the 
foundation contends that it provides “a measurable amount of service in exchange for a 
certain amount of money,” &eland, 850 F.2d at 228, because it provides measurable 
services to the city in the form of highly speciahi public relations services. However, 
with respect to the foundation, we note that the general provisions the agreement sets 
forth are similar to those at issue in Open Records Decision No. 228. While the city may 

%‘ee ah Attorney- Ophicma lW821(1987) (volunteer fire depamat meival genecal 
support~nvalfireprnntiondistridbefausc~rraivcdplblicfunds~mdiariato 
pnwidc all ofdiatrict’s needed acrvia as well as other close tics); N-I 16 (1983) (Gulf Star confacncz 
intuwllegiate athletic amferenct, wa3 gs7vmmltalhcdysobjeuIoacl~o3ctiummhercollcgcr 
pay to Confumcc used for genud support); WV-373 (1981) (Uni&Iy of Tams Law School 
Fomdation, wnprofit corporation that solicits donations and cqxnds fimds to benefit University of Texas 
Lawschool,wasBovQllllyntal body hccmse wivemity pmvided fouadiaion with e&x spaa, utilities 
alai tel9bor4 and Rasonablc use of wiversity’s equipmat aad pwcaacl); Open Raoxds Decision No. 
302 (1982) (Brazes Gnuny Iadudal Foundation, nonpro& corporation, was -~bodyNbj~ 
lo SI hccaosc it received muesuictcd .gmm from City of Bryan); c/: Open kads Decision No. 602 
(1992) (Dallas Museum of Art was gowmmcntal body only to cxtcnl that it received support from City of 
Dallas and State of Texas). 
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be rewiving valuable services in exchange for the public timds it provides the foundation, 
we Gnd that the general provisions of the agreement fail to impose on the foundation a 
specific and definite obligation to provide a measurable amount of service in exchange for 
a certain amount of money, as one would expect to tind in a typical arms-length contract. 
The agreement thus puts the city in the position of providing general support for the 
operation of the foundation. We conclude, therefore, that the entire foundation 
~n!Xitutes a “governmental body” within the meaning of section 552.003 and that the 
foundation must release all of the requested information in its possession unless the 
information falls within one of the exceptions enumerated under the act. 

The chamber also contends that it provides “a measumble amount of service in 
exchange for a certain amount of money.* We note that while the agreement rewires the 
chamber to provide certain services to the city, it does not on its face indicate that the 
chamber receives any public funds from the city. Indeed, you advise us that the chamber 
does not receive rmy public funds directly from the city, whether under the agreement or 
by other means. Without evidence demonstrating that the chamber receives or expends 
public fbnds, we ordinarily could not conclude that it is a govemmentsl body within the 
meaning of section 552.003 of the act.* For the following reasons, however, we 6nd that 
the chamber is a governmental body for purposes of the act to the extent that it receives 
public funds from the foundation to perform economic development activities on behalf of 
the foundation. 

We 6nd support for our conclusion that the chamber is a governmental body in the 
agreement between the city and the chamber. 9 The chambe~‘s obligations under the 

%iordozisionsofihisoOicchaveraognizedthatagovanmmta bodymsyamtraawitha 
coo3ultantorinQpcndcnt contnc4or to prepare tofwnation for its use in the conduct of oflicial business. 
See. rg., Open Reoards Do&ion Nos. 499 (1988) at 5 (holding that fcconls held by private ancrney that 
uerrlatedtolegalPrvim~pcrformcdpl~~~amunicipality~rubjecttora);48s(1987) 
at 6-7 @dding that cumin iavdigmive mmaials that privstc dwctivc prepared for junior college 
dish3 were sohja? to act); 437 (1986) at 2-3 (holding that records prepsred by hoad undermiters and 
atlomeys of aIility dishI and by outside opaator of andhu district coatsiaed “public iaformation” 
within aaction 552.021. hecause in pnpming mcords hood ondenwitus aad attomep %en in effect 
carryingoutataskwhichpUmwiscwouldhavcknkfttothc ~bodyitsclftocarryoutand 
which was delegated to than’). Generally, lbc acl applies to information adlcckd or makbncd by 
ouidepardcaifz(l)lhcinfolInationrclatcstothcgovclnmental hcdyk oflicial dot&a or tmainc6a: 
(2) the omsultiin~ act3 as agent of the govammental lmdy in collecting the iaforautiorc aad (3) the 
gtmunnmti kdy haa or is aaiUcd to - IO the iafonaation. Open Records Dais-ion No. 462 (1987) 
~14. Youndvireucthat~dlheplblicfundswithwhifhthcdtycndwchefoundationonuccdto 
mhhune the chamber for services m&red in pcrformancx of Ihe foundation’s obligations under the 
apeman, but that 00 amtmclual relationship exists Lxtvxcn the chamber and foundation regarding the 
foundation’s use of chamber savices. Because no conuact governs the foundationk use of chamber 
smviaa, this allice has IKI baais on which to concl@c that the acl obligates Ihe foundation to oblain 
iaformation in lk chamkr’r pclaasion. 

9s WC bve sated previcusiy, See SUpr* note 4, ulis offia may not colmue conmas. Anomcy 
General Opinions JM-697 (1987) at 6; DM-192 (1992) at 10. To “Q)IISNC” is “[t]o ascenain the meaning 
of language by a ~IDCCSS of arrangement and iniluena.” BIA&S LAW DICTIONARY 285 (5th cd. 1979); 
see also WEESTER’s NINTH NEW COLLEGIATE DIC~ONARY 282 (1990). We da not, in Ihis opinion, 
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agreement overlap with those of the foundation. Article JJJ of the agreement, titled 
“Strategic Plan,” charges the city, chamber board, and foundation with the duty to develop 
a strategic plan “with emphasis on the three following areas”: 

1. Business retention and expansion. 

2. Business prospecting and recruitment. 

3. Data base development and marketing. 

ECONOMIC DEVELOPMMT PAR- AG-at3. ArticlesJV,V,andVJ, 
titled “L+xl Businesses,” “Amacting New Businesses,” and “Data Generation,” 
resptively, id. at 3-5, detail the three strategy areas set forth in article JR These 
provisions of the agreement, however, charge only the chamber with the duty to oversee 
the three- strategy areas and to implement “the techniques and initiatives to accomplish” 
the three strategy areas. Id. Jn addition, the agreement requires the chamber to fill the 
positions of Vice President of Business Development, Vice President of Business Services, 
Development Specialist, Data Specialist, and Executive Secreuuy. The agreement 
stipulates as well that the chamber president Serve as foundation diior and wig “spend 
approximately seventy-five percent (75%) of his time on economic development 
activities.” Id. at 2. 

You advise us that most or all of the employees of the foundation are also 
employees of the chamber and that their salaries are drawn from both ,chamber and 
foundation funds. The documents submitted to us for review indicate that the chamber 
continues to fill the positions mandated under the agreement and that these positions are 
both chamber and foundation positions. Although the agreement provides that the 
“[foundation] policy and by-laws will be amended to accommodate the appointment of the 
Mayor and one other City representative to its Board of Directors,” id.. chamber members 
who are in a position to wntro) the foundation dominate the board. Thus, while the 
agreement makes the foundation the economic development organization for the city, it 
obligates the chamber to perform this function at least as much as the foundation, as 
though the foundation and chamber are interchangeable entities. The agreement appears 
to mirror contractually what the facts bear out practically, namely, that the chamber and 
foundation perform essentially the same economic development gmctions and in the 
economic development context are entities virtually indistinguishable from one another. 

The agreement’s apparent failure to provide any consideration to the chamber in 
exchange for the chamber’s promise to perform the aforementioned gmctions lends further 
support to our assertion that the chamber and foundation are virtually indistinguishable 
from one another. Indeed, the foundation, which is not a party to the agreement, may 
receive nearly half a million dollars annually from the city, while the chamber receives 
nothing in return for its numerous promises. While this office is without authority to 

(foanoteamtinued) 
-Pm amsmcthcagrcementbctwunthccitymdthechamkr. Wecannot,h~,d~thc 
c~sswuaa3agovernm ental body without nfming to the terms of the agrcenum 
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declare the agreement void for lack of wnsideration, we nonetheless believe that the 
agreement demonstrates on its face the virtual inwpambility of the chamber and 
foundation for purposes of economic development activities. 10 

Jn wncluding that the chamber is at least partly a govemmental body, we note that 
since the agreement took dfect in 1989, the chamber has received, through the 
foundation, a large portion of the fimds the city provided the foundation pursuant to the 
agreement. For example, the chamber received from the foundation the amount of 
5157.542 in 1991 and S171.213 in 1992. You advise us that the chamber and foundation 
have re6ained from entering into a formal wntmctual relationship governbrg the 
foundation’s use of chamber services, but have instead opted to confine their dealings to 
informal oral agreunents. While we are unable to wnnnent on the substance and scope of 
these oral agreements, no one contends that the tbnds the foundation disperses to the 
chamber are reimbursement for speci6c chamber expenws incurred in implementing the 
foundation’s economic development activkies as mandated by the agreement. See Open 
Records Decision No. 602 (1992) at 5. Moreover, because the foundation and chamber 
have con&ted their relationship to oral agreements, we are unable to determine whether 
the chamber has entered “a speci6c and detlnite obligation. . . to provide a measurable 
amount of service in exchange for a certain amount of money as would be expected in a 
typical arms-length contract for services between a vendor and purchaser.” Attorney 
Oeneral Opinion JM-821 at 3, quoting Open Records Decision No. 228 (1979). We can 
only conclude that the foundation is in the position of providing genera) support for the 
economic development tbnctions the chamber performs for the foundation. 

Furthermore, article JR, section 52-a of the constitution expressly refers to the 
grant of public funds to be used for the public purposes set out therein. Section 380.001 
of the Local Government Code authorizes the city to establish a program for making 
grants of public money for the wnstitutional purposes and to contract with a nonprofit 
entity to administer the program. The relationship between city and nonprofit corporation 

[Attomey Gutad Opinion JM-821(1987)] informs that “a amtract or r&ion- 
ship that involws public fimds am! that indicates a amunonpurposcor 
objective or that cream aa agcacy-typc rekitioaship bsuwca a private eatity 
and a public entity will bring the private entity within the. . . &&anion of a 
‘governmenti body.‘” Finally, that opinion, citing others, advises that some 
oatiIiu, such as vohulIeer fire dcpartmcnts will be am3idcmd goYMweotal 
bodies if they provide “savices traditionally provided by govanme nlal hodies.” 

Km&ml, 850 F.2d at 228. Although no conuact exists that creates an agency-type relationship benvun 
the chamber and foundation, their vinual insqwability clearly ‘indicates a CWWOlIpurpoJc0rObjcclive 
that createa an agcncy-typc relationship.’ Id. Moreover, the purpose anmcm tobMhtkch9mbaand 

foundation, namely, the broadening of the city’s tax bast, is a rervice Yraditionally provided by 
govcmmcntsl bodies.” Id. 
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under section 380.001 resembles the relationship between a local governmental body and 
l30npOfit corporation created to carry out the terms of a federal grant program. 

Jn Open Records Decision No. 195 (1978) this office concluded that Hidalgo 
County Jobs for Progress, Inc., was a governmental body subject to the act. The HJdalgo 
County Jobs for Progress, Inc.. whose purpose was to assist low-inwme persons with 
education, job training, and job placement, was an officially designated wnnnunity action 
agency under the federal Economic Opportunity Act of 1964,42 U.S.C. 8 2781 et seq., 

and it received public iimding Born Hidalgo County as well as fedaa fimding and limding 
from other local sources. Siiarly, in Open Records Decision No. 509 (1988). this 0513 
wncluded that the Austin-Travis County Private Industry Council, Inc., established to 
administer federal funds granted to the state.under the federal Job Training Act, was a 
governmental body because of its support by public tknds. Open Rewrds Decision No. 
509 indicated that the private industry council received and expended state timds. Open 
RecordsDecisionNo.509at3. Thus,theprivateindustrywuncilwasanktrumentfor 
implementing a federal program through its receipt and apendltun of public funds for the 
purposes of the program. 

The chamber, acting through the foundation. is an instrument of the city for 
canying out the public purposes author&d by the wnstitutional provision and by section 
380.001 of the Local Government Code. The city might have administered the grant of 
public knds through its own employees, see Local Govemment Code 8 380.001(b)(l), 
but it chose to have a nonprofit organization operate the program for it and transferred 
public funds to that entity to spend in accordance with the public purposes underlying the 
program. Accmdingly, we conclude that the chamber is a govcmmenud body to the 
extent that it receives public funds from’the foundation to perform economic development 
activities on behalf of the foundation. 11 Information relating to the economic development 
activities the chamber performs on behalf of the foundation is, therefore, subject to the act. 
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SUMMARY 

The hlington Economic Development Foundation is a 
“governmental body” wlthin the meaning of the Texas Open Records 
Act; all information that it wllects, assembles, or maintains is subject 
to the act. The Arlington Chamber of Commerce is a governmental 
body to the extent that it receives support from the Arlington 
Economic Development Foundation information relating to the 
economic development activities the chamber performs on behalf of 
the foundation is subject to the Open Records Act. 
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